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STATE OF HMONTANA
BEFOEE THE BOARERD OF PERSONNEL APPEALS

IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NO. 64-E9
THURLOW L. MASOW, ]
]
Complainant, 1
]
=ya= |
)
E. HADIEARN JENSEN, JIH HAYES, ] FINDIMGS OF FMET;
JULIE DAHLEN, EARREI CAMPBELL, 1 CONCLUSTONS aOF LAMW;
WANDA STArrORD, OEIN HARSH, 1 AMND RECOMMENDED ORDER
THE AHERIUCAN FEDERATION OF J
STATE, COUNTY AND MUNICIPAL !
EMPLOYEES HONTANA STATE OOUH- )
CIL NS, 9, AHD AHERICHEHN FED- )
ERATION OF STATE, OOUNTY AND
HUNICIPAL EHPIOYEES LOCAL 971 ]
)
Defendants, I
x-E %k R % ok Wk
I. INTRODUOCTION?
Pursuant to a stipulation reached during a Janoary 26, 15490
per—hearing conference the Hearing Examiner issued an order
setting briefing schedule on Japuary 29, 1999. In that order the

above-captioned matter was Lo be submitted as follows:

{1} There will be no hearing in the above captloned
ratter;

{2} The parties will provide the Hearing Examiner and
each other wlith copies of their exhibits and a
atatenent explaining thase exhiblits and =setiing
forth theilr respéctive position postmarked po
later than February 16, 1990}

lIt should Dbe nobted that the Hearing Examiner considered
this matter simultaneously with ULE &2-89: Hyrick, Sevors and

Berry W, Jensen, American TFederation of State, County and
Municival Epplovees, et 3l.

i




[ 5]

d=

18

0

21

¥

21

4f

{3) The& parties have the opportunity te provide the
Hearing Examiner and each other with a rebuttal
statement which is to be pastmarked no later than
Febrvary 28, 1990.

IT. EBACKGROUHD

L On Decambar &, 1983 the Coaplainant, Thurleow L. Masoen,
filed an unfair labor practice charge with the Board of Persocnnol
Appeals alleging that the defendants R, Nadiean Jensen, Jin
Mayes, American Federatioenh of 5State, County and Municipal
Employees Local 71 et al viclated Section 39-31-402{(1) MCA and
39-31-201 MCh when Lhe defendants initinted intoernal union
charges agalinst the Complainant esccusing him of wviclatimg the
Mnerican Federation of State, Ceounty and Municipal Employees
Internaticnal Constitution by attempting tTo decertify the
hmerican Pederation of State, County and Hunicipal Employoes
Local 971 as the exclusive bargaining representative for certalin
employees at the Hentana Developmental ©Center ({(Boulder River
Echool and Hospital).

a, The Amerlcan Federatien of State, County and MHunicipal
Employess Montana State Council MHe. 9 filed a Response denying
the charge asserting that the defendants were acting within their

rights invaking internal upion disciplinary actlien against the

Complainant.
343 On December 13, 1%69%, Jeoseph V. Marcnick was assigned
La ipnvestigate the mattor. On Decerpber 15, 19889, an Invostiga-

tion Report and Determination was issued Cinding probable merit,
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1. un December 1%, 1989, Arlyn L. Plowman was appolnted
Hearing Examiner. ©On January 5, 1990, a Pre=hearing NHotice was
issued, A January 26, 1990 Pre-hearing Cenfercnce resulted in
the aforementioned stipulation and Order Setting Briefing
Schedule.

TTE. ISS5UE

Wnetner +the Defendants, R. HNadiean Jensen, Jim Mayss,
American Federation of State, County and Municipal Employees
Local 971 et al wvislated the Cemplainant, Thurlaw Mason's
gection 139-31-201 rights and committed an Unfair Laber Practice
&5 dafined In Section 39=311-402 MCA.

IV. FINDINGS OF FACT

1, The American Federation of Statae, County and Municipal
Empleoyees, Montana State Council No. 9fimerican Federatian of
State, County and Municipal Employecs Local 97% is the exclusive
bargaining representative for certain employees of tha Montana
Department of Institutlans at the Mantana Developmental Center
{Boulder River School and Hospital).,

2. The Conplalinant is an emplayees of the State of Montana
and a menber of the Montama Developmental Center bargaining unit
reprasented by the hAnerican Paederation of State, County and
Hunicipal Employees.

3. Puring the spring of 198% tha Complainant and other
meambars of American Federation of State, County and Municipal
Emplovees Local 571 were active in an unsuccessful attenpt to
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decertify the Anerican Federation of State, County and Municipal
Employees as tha exclusive bargaining representative for thelr
bargaining unit,

i. Foellowing the defeat of the decertification effort the
mefeandants brought internal union disciplinary action agalinst the
Copplainantc. In a Decenber 12, 1%3% letter to John Seferian,
Chairran of the American Federation of State, County and Munici-
pal Erployees Judicial Panael, the Defendants charged tha Com-
plainant with wvielating the American Federation of State, County
and Hunicipal Employees Internatlianal Canstltutlan in that the he
[iled a decertification petition on April 24, 1983 against
american Federation ef State, County and Municipal Enployaes
Lecal 971 and called for en independent unlen of nis ewn crea=
tiomn. The defendants regquested that the Judicial Panel assuns
Jurisdiection and that the Complainant, if found guilty, ba (a)
fined an amount equal to cne year's dues; (k) be suspended fram
the right to hold offiece or =eak any elected pasition at any
level of the union feor a pericd of four years, and; be suspended
from membership for a pcrind of twWwa years.

L The Defendanta' chargea against the Complainant were
the subject of an Anerican Federation of State, County and
Hunicipal Esployees Judicial Panel proceeding on Novenber 30,
1989 im Butte. Tha Coaplainant left the judisial pancl pracood-
ing without presenting a defense after raising legal and dus
process objections and moving for dismissal.

S
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. Im a declsion dated January 92, 19920, Jeane Lambie,
Amearlean Federation of State, County and Hunicipal Employees
Judicial Panel Member found the Complainant guilty af wvielating
American PFPederatien of State, County and Hunicipal Employsees
International Constitution and expelled him from membership.

W CORNCLUS1IORE OF AW

« B The Baard of Personpel Appeals has jurisdiction in this
natbter purswant ta Section 39=31=-405 et. seq., MCA.

2. The Mantana Supreme Court has approved the practice of
the Board of Personnel Appeals using Federal Court and National
Lakor Relations Haoard (HLRB} precedents as guldelines in inter-
preting the Montanma Collective Bargaining For Pubklic Employvecs
mct .as the state act is 50 similar to the Federal Labor Manage-—

ment Relations Ackt, State ox rel., Board of Personnel Appeals v,

Disgtrjct Court, 183 Mant. 221, 538 P.2d 1117, 103 LEREM 22%7;

Tesmsters Local NHe, 45 v, State ex rel. Board of Personnel

Appeals, 195 Ment. 272, 635 P.2d 1310, 110 LRRM 2012; city of

Great Falls . Yeupdg (Yeunsg IIT), 211 Mont, 13, 686 P.2d 185,

119 LEEM 2&B2.

3. Pursuant to Section 39-31-406 MEA, the Camplainant's
case must be established by & proponderance evidence before an
Unfair Labor Practice may be found, Bgard of Trustees v, State of

Montapns, 103 LRRM 3050, 604 P,2d 1770, 185 Mont. 8%. Gaa also

Tndiapa Metal Products wv. HLRB, 1953 CA 7, 31 LRRM 2480, 202 F.2d
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€131 and HLRE v, Kalger Rluminum and Chemical Corporation, 24 LEEM
2412, 217 F.2d 366, 1954 CA 9.

& Pursuant to Secktion 39-31-=201 puhli: empleyesse ahall
have and shall be protected in the exercise of the right of self
organization, to form, jein, or assist any labor organization, teo
bargain callectively through representatives of their own
choosing an guestions of wages, houra, fringe benefits, and other
condltlona of employment, and tTeo engage in other concertcad
activities for the purpese of collective bargaining or other
mutual aid or protection free from interference, restraint, or
coercion.

Purasuant ta Section 39=31-402° MCA, it is an Unfair Labeor
Practice for a labor organization or its agents to: (1) restrain
Or  coerce enplaveas in the exercise of the riqhts guaranteed in
1%=31-201 or a publle employer in the selecticn of his represent-
ativa for the purpese of collective bargaining or the adjustmont
af grievancoes; (2) refuse te bargaln collectively in good Faith
Wwith the publlae esmployer Lf 1t haes been designated asa the
exclusive representative of employees; (3) use agency shop fees
for contributions to palitical candidates or parties at state or
Iacal levals.

P Hational Labor Relationms Board precedent holds that a
labor organization restrains or coerces employess in the exercise
af their Secklion 39-31-201 rights when it fines a member for
supparking & decertification effort. However, it iz also well
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establlished that a labor organizaticon may expel a member for

bringing a petition for its decertificatlon. Sec Tawas Tube

-nduat Ipo., S8 LREM 1330, 151 NLRB %, February 15, 1965}

Hablonal Labor Relatlons Board v. Molders local 12%, 77 LRERH

2067, 442 F.2d %2 1971 CcA 7; and Steelworkers Local 4028, 60

LERM 1008, 154 HLER 692, hugust 25, 1965 affirmed in Price w,

Makional Lakor Relations Board, 64 LEEM 2495, 373 F.2d 443, 1957

Ch 59, cert denied, 65 LEEM 2403, 392 U5 904, June 10, 19&4.

In International Molders! and Allicd Workers Looal
Mo, 12%, AFL-CIEQ {Blackhawk Tnnnlhg Co., Inc.) LChe
Board (Hatfonal Labar Relatlons Beard) held that while
a labor organizatlian may properly eseek to defend its
status as collective-bargaining representative by
exvpalling employee=memberg who filed decertification
petitions or participated in activities 1in support
thereof, it may not fina a member for filing a decerti-
ficaticon petition since that action is punitive and
inproper rrather than defensive and, therafore, in
giclakion of the AskE:

"In short, where the union member is seeking to
decertify the union, the Board has said that the public
puliuy agninst pernitting a urian o pcnullxu a menbar
bacause he seeks the aid of the Board should glve way
to the union's right ta self-defense. But when a union
only fines a mepber because he has filed a decertifica-
tien petitien, the effect is not defensive and can only
bee punitive = to discourage members from sesking such
access to the Board's processes; the union 15 nob ane
whit better able to defend itself against decertifica-
tion as a result of the fine. The dissident member
could still campalign sgalinst the unlion while remaining
a member and therefore be privy to its strateqy and
tactica. Teamgters Logal 165, 86 LERM 1433, 211 HLEH
707, June 18, 1974 {citations and italics omitted).

6. Pursuant +to the foregoing, it was an Unfair Labor
Practice for the Defendants to discipline the Complalnant with a
fine for supporting the decertificatlean effort. However, that

7
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patter was rendered moot when the American Federation of State,
County and Munlecipal Employees internal procedures denied the

Defendants! reguest for a fine: Steelworkers Local 4028, 60
LERM 100B, 154 HLEB 692, August 25, 1965 affirmed in Price .

Hatienal Labor BRelations Board, 64 LERM 2495, 3731 F.2d 443, 1967

Ch B, cert denied, &3 LERM 2408, 3%2 U5 %04, June 10, 1968. 5See
also Wiglesworth . Teamsters, 893 LRRM 2801, 552 F.2d 1027, 197a
Ca 4 cart denied, %5 LRRM 2575, 41 U5 855, June &6, 1977.

It was not an Unfalr Labor Practice for the BDefendants to
saak the Complaint's expulsion.
VvI. RECOMMENDED ORDER

The abova capblaonaed matter is hereby dismissed.
VII. SPECTIAL HOTICE

Excepticns to these Findings of Fact, Conclusions af Law and
Reconmended Ordar wmay be flled within twenty (20) days of
saryice thareof. If no exceptions are filed, this Recammended
Order shall beccme the final order of the Board of Personnel
Appeals. Address exceptlions to the Board of Personnel Appeals,

F.o. Box 1728, Heleng, HI S55624-1720.
oAy e

DATED this /] ‘day of October 1990,

BOARD-OF I
/? .
o ' :
(A7 /%r”/ i
‘Arlyn L. Plowman

Hearing Examiner




